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1. INTRODUCTION 



A. Scope of Report 

I have been asked by the attorneys for Battens Plus, Inc. ("Battens Plus") to prepare a 
report concerning U.S. Patent No. 6,357,193 Bl ("the '193 Patent"), a copy of which is attached 
as Exhibit A. 

Specifically, but not exclusively, I have been asked to evaluate the invention disclosed in 
claim 2 of the '193 Patent. I have been informed by attorneys for Battens Plus that a company 
named Diversi-Plast Products, Inc. ("Diversi-Plast") is asserting that claim 2 of the '193 Patent is 
being infringed by a product sold by Battens Plus. 

I reserve the right to supplement this Report to evaluate different claims of the '193 
Patent should they be asserted by Diversi-Plast or entirely different claims shoiild the United 
States Patent and Trademark Office griant Diversi-Plast any such claims in the ctirrently pending 
Reissue / Reexamination proceeding. 

B. General Background of the '193 Patent 

The '193 Patent generally concerns a tile roof system including a roof batten used to 
secure roof tiles over a roof underlayment. The roof batten has passages that allow drainage and 
enables air exchange (i.e., ventilation). The drainage and ventilation promote evaporation and 
drying of water that may infiltrate into the tile roof system fi-om time to time. In one 
embodiment, the batten includes at least one layer of a corrugated plastic material comprised of a 
pair of generally planar surfaces with a convoluted material extending between and cooperating 
with the planar materials to define a multiplicity of passages. According to the patent, the 
drainage and ventilation allowed by the '193 batten is an enhancement over the drainage and 
veiitilation allowed by conventional wood batten systems and is a more cost effective means of 
providing enhanced drainage and ventilation promoting conditions than using a wooden cross 
batten system. 

C. Qualifications and Publications Authored Within the Last Ten Years. 

My curriculum vitae, detailing my qualifications and containing a complete list of the 
publications that I have authored within the preceding ten years, is attached as Exhibit B. 



YEAR 




2004 




Plaintiff asphalt shingles, gutters 
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Sunnyvale Terraces v Green Valley , 
Santa Clara County Superior Court L>eTense 



Malanado v IBM and Fluor 
Santa Clara County Superior Court 
Washington Community School 
District v The Garland Company Defense 
Iowa District Count, Keokuk County 
OA Ins. Com.v Golden Eagle Ins. 
San Francisco Superior Court 
Farm Hill Heights HOA v Davey 
Roofing, Defense 
San Mateo Superior Court 



asphalt shingle roofs, gutters 



Defense built-up roof, maintenance 



modified bitumen roof, wind 
damage 



Defense concrete tile, cost of repair 



built-up roof, drainage 



E. Compensation 

Fees for my services accrue at a rate of $145 an hour except for services provided in the 
context of depositions, trials, preparation thereof, and services provided on weekends when fees 
for my services accrue at the rate of $195 an hour. 



Data or Other Information Considered 



In preparing for this report I reviewed various documents that were provided to me and 
that I obtained. A list of documents provided to me by attomeys for Battens Plus is attached as 
Exhibit C. Documents I obtained are included as £x/!z6jr D. 



II. LEGAL STANDARDS 



A. Claim Construction 

In forming my opinion concerning the validity of the patent claims discussed in this 
report, I have been instructed to interpret the claims based on the content of the patent itself and 
as would one of ordinary skill in the art at the time the '193 Patent issued. Because the Court has 
not yet issued a claim construction order, I reserve the right to supplement my analysis in this 
Report to account for a claim construction different from that on which I have relied. 

B. Invalidity 



I have been informed by attomeys for Battens Plus that the first step in determining the 
validity of a patent claim is to properly construe the claim. I understand that as a general matter, 
a claim need not be limited to a preferred embodiment described in the patent specification or 
shown as a diagram in the patent. 

i. Anticipation (35 use § 102) 

I have been informed by attomeys for Battens Plus that for a finding of invalidity of a 
patent claim under the relevant section of the patent statutes, each and every element of a claim, 
as properly constmed, must be found either explicitly or inherently in a siiigle, publicly 
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available, prior art reference or product, subject to the limitations imposed by the subsections of 
§ 102. 

It is my understanding that if such a single publicly available reference, patent or publicly 
available product discloses each and every element of a patent claim, then that claim is said to be 
"anticipated." In other words, it is my understanding that one can show anticipation of a claim 
only if each and every element as set forth in the claim is found in a single prior art reference. 
Moreover, I vmderstand the elements disclosed in the prior art reference must be arranged as set 
out in the claim and the reference must describe the invention with the detail comparable to that 
contained in the claim. I also understand that the mere possibility that a figure in a prior art 
reference "might" be understood by one of skill in the art to disclose certain features is 
insufficient to establish that the prior art reference does disclose those features. 

I have been informed that a claim is invalid under 35 U.S.C. $ 102 (a) if the claimed 
invention was known or used by others in the U.S., or was patented or published anywhere, 
before the invention sought to be patented. I understand that a claim is invalid under 35 U.S.C. 
S 102 (h) if the invention was patented or published anywhere, or was in public use, on sale, or 
offered for sale in this country, more than one year prior to the filing date of the patent 
application for the invention sought to be patented. I also understand that a claim is invalid 
under 35 U.S.C. § 102 (e) if an invention described by that claim was described in a U;S. patent 
granted on an application for a patent by another that was filed in the U.S. before the date of 
invention for such a claim. It is also my understanding that a claim is invalid under 35 U.S.C. 
§102 (g)(2) if; prior to the date of invention for the claim, the invention was made in the U.S. by 
another who had not abandoned, suppressed or concealed the invention. 

ii. Obviousness (35 use § 103) 
I have been informed by attorneys for Battens Plus that a claim is invalid under 35 U.S.C. 
§ 103 if, in view of a publicly available reference, patent, or combination of publicly available 
references and/or patents, the claim as a whole would have been "obvious" to one of ordinary 
skill in the art at the time the invention was made. 

I have been informed that because an invention may be a combination of old elements, it 
is insufficient to merely identify each claimed element in the prior art, I understand that this 
would lead to the use of "hindsight" in determining validity of a patent. I understand that in 
order to prevent the use of "hindsigjit," there must be a "suggestion" or "motivation" in the 
publicly available reference or patent to combine the refeFence(s) and/or patent(s) to produce the 
claimed invention. It is my imderstanding that the references cannot be combined without either 
some explicit or implicit suggestion or motivation unless the suggestion or motivation could 
have come fixim one of ordinary .skill in the art at the time the invention was made. However, I 
also understand that broad conclusory statements that one skilled in the art would combine prior 
art references to create the claimed invention is improper. Specific imderstandings or 
technological principles within flie knowledge of one skilled in the art that would have suggested 
the combination must be showiL 
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As I understand it, "obviousness" is based on the scope and content of the prior art, the 
differences between the prior art and the claim, the level of ordinary skill in the art, and 
secondary considerations of obviousness, to the extent such considerations exist. 

Secondary considerations bearing on obviousness may include, for example, a long felt 
but unmet need in the prior art that was satisfied by the invention of the patent; commercial 
success or lack of commercial success of subject matter covered by the patent; unexpected 
results achieved by the invention; praise of the invention by others skilled in the art; taking of 
licenses under the patent by others; deliberate copying of the invention; and contemporaneous 
and independent invention by others. I also understand that there must be a coimection between 
any secondary considerations and the invention. 

III. CLAIM CONSTRUCTION 

Certain terms used in the '193 Patent have commonly understood meanings in the 
industry. Analysis of the '193 Patent is made quite difficult due to meanings apparentiy given to 
some terms that go beyond these commonly understood meanings and to meanings. apparently 
give to some terms that reitiain unclear to a person of ordinary skill in the art' of tile roofing after 
reading them in the context of the '193 Patent specification. It is my understanding that the 
following terms have the following meanings and/or ambiguities: 

• Overiavment - The claim term overlayment means any sheet material installed over roof 
framing or a roof deck for the purpose of moisture control or weather protection prior to 
installing an exterior roof covering system, which may or may not include roof battens. 
The term overlayment includes what is commonly referred to as a roof underlayment. 

• Plv. Plies. Cross-Plies. First Plies, and Second Plv - The '193 specification uses the terms 
"ply," "plies," "cross-plies," "second ply," and "first plies". These terms are not defined, 
hi my opinion a person with ordinary skill in the art of tile roofing [hereafter a person] 
would not be able to put together consistent workable definitions for these terms based on 
the context in which these terms are used in the ' 1 93 specification. 

o When used in the context of the tile roof industry, the term "ply" means 
one generally planar layer (ply) of at least two generally planar layers 
^lies) of a material that when adhered or placed together form a distinct 
unit. For example, in certain modestly sloped tile roofs, a "2-ply" 
underlayment membrane is installed below the tile. The term "ply" as 
applied to this example means 2 layers (plies) of an weatiier-resistant sheet 
material were installed flat over a roof deck and each other, in the same 
direction, and cemented together prior to installing an exterior roof 
covering. 

o Plywood often serves as the roof deck for tile roofs and on rare occasions. 



' A person of ordinary skill in the relevant art in this case is a person with at least 3 years of 
experience with design, specification, or evaluation of tile roofs including batteiis. 
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plywood is cut in strips to serve as battens for roof tile. The term ply as 
applied to "5-pl/' plywood means 5 layers (plies) of a wood veneer were 
laid flat over each other and glued together, forming one piece of 
plywood. The term "cross plies" when applied to plywood means that one 
or more plies in plywood ((he cross plies), were still installed flat over one 
of the other layers but that the grain of that layer was oriented 90° (i.e., 
cross) to the direction of the grain in another layer. 

o Claim 1 states the batten is comprised of "first and second plies" that 
"cooperate to define a multiplicity of passages." Within the context of 
how the term "ply" is used in the tile roof industry, I do not believe 
someone with ordinary skill would be able to understand how a batten 
comprised of first and second plies could cooperate to form passages. 
This is true because the plies, including cross plies, are expected to be 
generally planar, comprised of the same materials, and installed flat over 
each other. There is no provision for plies to cooperate to fonn passages 
in such a context. 

o Claim 2 states the "second ply includes a multiplicity of cross pUes 
extending between the first plies." Figure 5 depicts planar plies 52 and 54 
and second ply 62. Second ply 62 is described in the specifications (page 
3, lines 19-23) as including a "multiplicity of cross-plies" and that the 
"cross-plies extend generally perpendicular (or otherwise transversely) 
between planer plies 52 and 54," Within the context of the tile roof 
industry, I do not believe a person with ordinary skill would be able to 
understand how a singular ply of material, a "second ply", could be made 
up of a multiplicity of generally perpendicular cross plies apparently held 
together only by air. This is true because a ply is considered to be 
comprised of a contiguous layer of material. In addition, a person would 
not be able to understand how any construction could have more than one 
"first" ply. This is true because only one layer can be the "first". The 
same material can comprise the 3"^ or 5* plies, but only one can comprise 
the "first" ply. Apparently, the term "first ply" has a separate meaning. 
Finally, apparently the term "second ply" has two meanings. One as 
described above related to Figure 5 and a separate meaning as applied to 
Figure 4 where the second ply is continuous and convoluted. 

Accordingly, definitions for the terms ply, plies, cross plies, first ply, and second ply; as 
used in the '193 patent must go beyond understandings common to a person vwth ordinary 
skill in the art of tile roofing. Nevertheless, to continue my analysis, it is my understanding 
the term "ply", based on the '193 specification and figures, apparently means a layer of 
material generally planar or convoluted and discreet or continuous. The tram "first plies" 
apparently means any material with a planar surface, as depicted as elements 52 and 54 in, 
for example. Figure 4. The term "second ply" apparently has two meanings. As depicted in 
Figures 4 and 5, "second ply" ^parently means a material that is either convoluted or 
straight and either continuous or discreet; and that extends between and cooperates with two 
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generally planar surfaces to form passages. The term "cross plies" apparently means a 
material within the meaning of the term "second ply" that is discreet iand extends generally 
perpendicular or otherwise transversely between two generally planar surfaces. 

IV. VALIDITY ANALYSIS OF CLAIM 2 OF THE '193 PATENT 

I have been informed by attorneys for Battens Plus that claim 2 of the '193 Patent is a 
dependant claim that depends from claim 1. I am further informed that as a dependant claim, 
claim 2 is interpreted to include all the limitations of claim 1 . 

1. The text of claim 1 is as follows: 

A tile roof system, comprising: 
[1] An overlayment; 
[2] A tile; and 

[3] A batten disposable between the tile and the overlayment, the batten 
comprising: at least one layer comprising a generally planar first ply and a 
second ply, the first and second plies cooperating to define a multiplicity 
of passages extending generally transversely to a longitudinal axis of the 
batten. 

2, The text of claim 2 is as follows: 

The batten of claim 1, in which the second ply includes a multiplicity of cross 
plies extending between the first plies. 

A. Anticipatioii 

It is my opinion that claim 2 of the '1 93 Patent is anticipated by prior art. 

1. UK Patent GB 2 062 056 ''Roofing Laths and Roofs Incorporating 
Such Laths'*, published May 20, 1981 (Neumann)] 

The Neumann Patent generally concerns a roof lath (i.e., batten) used to secure roof tiles 
or similar exterior roof coverings over a roof underlayment while allovmg ventilation and 
drainage of water that may infiltrate into the roof system &om time to time. In one embodiment, 
the lath includes transverse apertures througih it at intervals. In another embodiment, this first 
embodiment is fitted with a base plate. In the combined embodiment, the base plate and the lath 
cooperate to define a multiplicity of transverse apertures. The apertures allow roof ventilation 
and allow water to drain away. According to the patent, the Neumanii lath is a more cost 
effective means of providing ventilation and drainage below loof tiles than using "espalier 
lathing" (i.e., cross battens). 

'193 Claiml in light of Neumann 

• "A tile roof system, comprising... " - The Neumann patent title states that it applies to 
"Roofing laths and roofs incorporating such laths". Neumann page 1 line states "this 
invention relates to roofing laths for hanging roof tiles or shingles. See also Neumann 



6 

Copied from 90007487 on 05/30/2006 



Case2:04-cv-01005-PGC Document 69 Filed 03/31/2006 Page 9 of 24 



claim 7. The Neumann title and description disclose the '193 claim element "a tile roof 
system". 

"an overlayment;" - Neumann specifications page 1, 6-9 states "In one of the types of 
roof cladding common today, covering boards are first nailed onto rafter, and over this 
boarding sheets of waterproof roofing paper, or felt, or plastics sheeting are laid." The 
Neumann description "sheet of waterproof roofing paper, or felt, etc." discloses the '193 
claim element "an overlayment". See also Neumann specification page 1, lines 115-117 
and Neumann claim 7. 

"A tile; and" - Neumann specifications page 1, lines 4-5 states 'This invention relates to 
roofing laths for hanging roof tiles or shingles". See also Neimiann claim 7. The 
Neumann "roof tiles" discloses the '193 claim element "a tile roof system". 

"A batten " - Neumann figures 1 through 8 show lath of different shapes. Neurhann 
specifications page 1, lines 82-84 state "the roof lath itself can have any desired form 
which permits the roofing tiles to be hung safely in accordance with the usual rules." See 
also Neumann specifications page 1, lines 4-14 and Neumann claim 7. The illustrations 
and descriptions of the use of the Neumann lath disclose the '193 claim element "a 
batten". 

"Disposable between the tile and the overlayment, " - Neumann specification page 1, 
lines 4-14, describes consecutively installed components: "sheets of waterproof roofing 
paper or felt", which is "sometimes followed by espalier lathing," which is followed by 
"horizontal roof lathing, on which the roofing tiles or shingles are then hung." Neumann 
specifications page 1, lines 52-54 states "The object of the present invention is to provide 
a roof lath which makes it possible to dispense with ttie espalier lathing...". The 
Neumann lath is described as positioned between the tile and the overlayment and 
discloses the * 193 claim element "disposable between the tile and the overlayment". 

"The batten comprising: at least cm layer" - Each of the battens of Neumann Figures 1 
through 8 comprise at least one layer that thereby disclose the '193 claim element "the 
batten coniprising at least one layei''. 

"Comprising. a generally planar first ply" - Each of the battens of Neumann Figures 1 
through 8 comprise at least one surface comprising a generally planar first ply. Neumann 
Figure 6 depicts a batten wifli a separate base plate comprising a generally plainar first 
ply. 

**And a second ply," - The battens depicted in Netunann Figures 1, 2, 6, and 7 comprise a 
second ply that extends between at least two generally planar material surfaces. The 
description on page 2, lines 56-63 notes that "may be of any suitable material, for 
example wood or plastics. The apertures 1 can be either milled out fi-om the lath , or the 
lathe can be formed by short strips fixed transversely to the longitudinal direction at 
intervals with gaps between them, to a continuous lath." These strips of material 
comprise a second ply, in the form of a series of cross plies. 
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• "The first and second plies cooperating to define a multiplicity of passages" - The 
apertures 1 of figures 1, 2, 6, 7 depict passages defined by cooperation of the first and 
second plies. 

• "Extending generally transversely to a longitudinal axis of the batten. " - Theapertures 1 
of figures 1, 2, 6, 7 depict passages extending generally transversely to the longitudinal 
axis of the batten. 

'193 Claim 2 in Heht of Neumann 

• "The batten of claim 7 " - See cdmments about in claim 1. 

• "In which the second ply " - See comments above in claim 1 regarding a "second ply". 

• "Includes a multiplicity of cross plies extending between the first plies" - The battens 
depicted m Neumann Figures 1 and 6; comprise a multiplicity of cross plies extending 
between first plies. The description on page 2, lines 56-63 notes that "the roofing lath 
may be of any suitable material, for example wood or plastics. The apertures 1 can be 
either milled out fijom the lath, or the lath can be formed by short strips fixed transversely 
to the longitudinal direction at intervals with g^s between them, to a continuous lath." 
These short strips of material comprise a second ply, in the form of a series of cross plies. 
A series of cross plies comprises a multiplicity of cross plies. Figure 1 dqjicts a 
multiphcity of cross plies extending between the lower generally planar surface of the 
batten (a first ply) and the upper generally planar surface of the batten (another first ply). 
The cross plies are oriented both along the longitudinal axis of the batten and transverse 
to it. The description of Figure 6 provides that the base plate may also be used with a lath 
according to either Figure 1 or Figure 2 (See page 2, lines 87-89). In the embodiment in 
which the lath of Figure 1 is fitted to a base plate, the cross pies would extend between 
the generally planar base plate (a first ply) and the generally planar upper surface of the 
batten (another first ply). 

Based on the foregoing it is my opinion that claim 2 of the '193 Patent is anticipated by 
Neumaim. 

B. Obviousness 

It is my opinion that claim 2 of the '193 Patent is rendered obvious in light of certam 
prior art. 

i. In view of "Cor-A-Vent" products taken with Neumann. 

The Neumann Patent (see above) concerns a roof tile system including roof lath (i.e., 
battens) used to secure roof tiles or similar exterior roof coverings over a roof overlayment. The 
roof lath has openings that promote ventilation and drainage of water that may infiltrate into the 
roof system fi-om time to time. La one embodiment, the lath includes transverse apertures 
throug^i it at intervals. In another embodiment, this first embodiment is fitted with a base plate. 
In the combined embodiment, the base plate and the lath cooperate to define a multiplicity of 



8 

Copied from 90007487 on 05/30/2006 



Case 2:04-cv-01005-PGC Document 69 Filed 03/31/2006 Page 11 of 24 



transverse apertures. The apertures allow roof ventilation and allow water to drain away. 
According to the patent, the Neumann lath is a more cost effective means of providing 
ventilation and drainage below roof tiles than using "espalier lathing" (i.e., cross battens). 

Cor-A-Vent, Inc. produces ridge and strip vent products as components of roof systems, 
including tile roofs, to promote ventilation. Cor-A-Vent ridge and strip vent products are well 
known within the tile roofing industry and Cor-A-Vent literature has been has been publicly . 
available since at least 1991. The Cor-A-Vent ridge vent product is virtually identical in 
construction and utiHty to the roof ventilator product described Patent 5,304,095 (Morris '095). 
The Cor-A-Vent strip vent product is virtually identical in constraction to the Morris '193 roof 
batten but is not necessarily promoted for use as a roof batten. Cor-A-Vent 1995 drawings (see 
exhibit D) indicate the strip vent construction is virtually identical to the roof batten 
constructions depicted in '193 Figures 3, 4, and 9. 

As discussed above, the Neumann roof batten anticipates the roof batten of '193 Claim 2. 
Alternately, combining the Cor-A-Vent strip vent with the ventilating roof batten of Neumaim 
makes the roof batten of ' 1 93 obvious. 

Claims 1 and 2 of '193 Patent 

All elements of Claims 1 and 2 are found explicitly or inherently in Cor-A-Vent literature 
dating prior to 1998 (see Exhibit D), except for promoting the use of Cor-A-Vent vents as a roof 
battens. 

• Cor-A-Vent 1 989 - Figure 7 depicts a roof tile system, a tile, and a batten. 

• Cor-A-Vent 1989, Page 4, lines 6 and 7 of the paragr^h titled "preparing for the 
installation" describes an asphalt."diy sheet". An asphalt "dry sheet" is another name for 
an overlayment. 

> Cor-A-Vent 1989 - All figures of strip vents are shaped like roof battens and indicate 
they are comprised of at least one layer comprising a generally planar first ply and a 
second ply. 

• Cor-A-Vent 1992 Tile and Cor-A-Vent 1995 - The drawings and figures depict vents 
shqjed like roof battens with the first and second plies cooperating to define a 
multipUcity of passages extending generally transversely to a longitudinal axis of the vent 
product. 

• Cor-A-Vent 1992 Tile and Cor-A-Vent 1995 - The drawings and figures depict vents 
shaped like roof battens, in which the second ply includes a multiplicity of cross pU^ 
extending between the first plies. 

Neumarm explicitly discloses roof battens used to secure roof tiles over a roof underlayment 
with passages allowing ventilation and drainage of water that may infiltrate into the roof system 
fcom time. 
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In my ppinion that a person having ordinary skill in the art of tile roofing at the time of the 
'193 invention would have been motivated to combine the Cor-A-Vent strip vent product with 
the Neumann venting and draining batten to the achieve the venting and draining batten 
invention of claim 2 of the '193 patent because of suggestions in the Cor- A- Vent literature and 
the Neumann patent, because of technical principles in the art of tile roofing, and for economic 
advantage. 

Similar Suggestions - A person having ordinary skill in the art of tile roofing at the time of the 
'193 invention would have been motivated to combine the Cor-A-Vent strip vent product with 
the Neumann venting and draining batten due to strikingly similar suggestions contained nn the 
descriptions of each element. 

• Both suggest elements intended for use in tile roofs. For example, see figures and 
descriptions in Cor-A-Vent 1990 and seeNeumaim abstract and specifications. 

• Both suggest elements serving to space roof components apart. For example, see Cor-A- 
Vent 1989 Figure 7, Cor-A-Vent 1990 Figure 5, and see Neumann abstract and 
specifications. 

• Both suggest elements for promoting tile roof ventilation. For , example, see figures and 
descriptions in Cor-A-Vent 1990, especially Figures S and 7, and see.Neiunann abstract 
and specifications. 

• Both suggest a ventilation promoting element that is of a similar long rectangular shape. 
See figures and descriptions of Cor-A-Vent Strip Vent in Cor-A-Vent 1989, page 2; in 
Cor-A-Vent 1992 Strip, and see Neumann Figures 1 and 2. 

• Both describe ventilation in terms of the sum of the cross-sectional area of openings 
provided in the ventilation promoting element. For one example of many, see "features" 
and "specifications" in Cor-A-Vent 1989, page 2. Also see Neimiann, page 1, lines 76- 

- 81. 

Inherent Suggestion and Technical Principle - A person having ordinary skill in the art of tile 
roofing at the time of the *193 invention [hereafter a person] would have been motivated to 
combine the Cor-A-Vent strip vent product with the Neumann venting and draining batten due to 
a suggestion inherent to Neumann that suggests Cor-A-Vent products. 

• Neumann claims ventilation in the space between an oveflayment and roof tile through 
transverse apertures in the Neumann battens. Ventilation requires a pathway of 
continuous openings firom the roof eave to the roof ridge to allow air to flow in, through, 
and out of the ventilated space. The use of Neumann battens alone may not be sufficient 
to provide an adequate amount of continuous pathway to allow ventilation on many tile 
roofe. On many tile roofs, the ridge tile and/or weather blocks (e.g., flexible flashings, 
mortar, etc. below ridge tile and covering the top edge of the uppermost course of tile) 
obstruct the exit of air firom the space intended for venting. In such cases, an additional 
element may be needed to supplement exit of air near ridges, and thereby is inherently 
suggested in Neumann. 
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• The Cor-A-Vent ridge vent product is promoted specifically to provide a means for air to 
exit roof tile systems near ridges as part of roof ventilation while maintaining weather 
protection. While the space promoted to be vented by the Cor- A- Vent ridge vent product 
is below not above the roof deck, the means of air exit provided by the Cor-A-Vent ridge 
vent product could also serve to allow air to exit from a space above the roof deck just the 
same. See Cor-A-Vent 1989, Figure 7 and Cor-A-Vent 1990 Figures 2, 3, 5, and 7. In 
my opinion, a person would consider the Cor-A-Vent ridge vent product to meet the 
inherent suggestion for venting near roof ridges in Neumann. 

• The Cor-A-Vent ridge vent product discussed so far is not necessarily the element to be 
combined with the Neumann batten. The Cor-A-Vent strip vent which is portrayed along 
side the ridge vent product in many pieces of Cor-A-Vent literature is the element to be 
combined with the Neumann batten. 

• In my opinion, a person having ordinary skill in the art of tile roofing at the time of the 
*193 invention would have been motivated to combine the Cor-A-Vent strip vent product 
with tiie venting and draining Neumann batten, if not already motivated to do so by the 
many similar suggestions discussed above, in light of the suggestion inherent in 
Neumann which suggests the Cor-A-Vent ridge vent product. 

Understandings and Technical Principles - A person having ordinary skill in the art of tile 
roofmg at the time of the '193 invention [hereafter a person] would have been motivated to 
combine the Cor-A-Vent strip vent product with the Neumann venting and draining batten to the 
achieve the venting and draining batten invention of claim 2 of the '193 patent because of 
technical principles in the art of tile roofing and for economic advantage. 

• A technical principle of ventilation indicates that the effectiveness of ventilation is 
improved by increasing the relative percentage of openings to the cross-sectional area of 
the space to be vented. Apertures in of the Neumann batten, although many, constitute a 
limited percentage of the cross-sectional area of the batten surface and are positioned 
primarily on the lower half of the batten. The Cor-A-Vent strip vent product, by the 
nature of its construction, has a relatively higher percentage of cross-sectional openings. 
A person would be motivated to combine the Cor-A-Vent strip vent with the Neumann 
batten to increase the effectiveness of ventilation. 

• In areas with objectionable insect populations and for home owners with particular 
sensitivities to insects, the art of tile roofing includes the understanding that opportunities 
for insects to move and nest within a tile roof system should be limited when practical. 
The apertures of the Neumann roof batten would allow the movement and nesting of 
some types of insects within a roof tile system. The passages of the Cor-A-Vent strip 
vent are smaller and serve to further reduce the types of insects that could more around 
and nest within a tile roof if used as the roof battens uistead of Neumann. A person 
would be motivated to combine the Cor-A-Vent strip vent with the Neumann batten to 
reduce insect nesting opportunities in accordance with the principle stated above. 
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• As with all forms of construction, the principle of finding and using products that allow 
tile roofs to be installed inore quickly applies. Some embodiments of the Neumann roof 
batten require nail holes. Aligning performed fastener holes in roof tile with pre-formed 
holes in roof battens would be labor intensive. In other embodiments of the Neumann 
batteii, it is not clear if the batten would allow nailing of roof tile without pre-drilling the 
batten, a time consuming process. The Cor-A-Vent strip vent product is readily nailable 
without pre-drilling. A person would be motivated to combine the Cor- A- Vent strip vent 
with the Neumann batten to reduce labor costs associated with batten and tile installation 
in accordance with the principle stated above. 

• As with all forms of construction, the principle of finding and using products that are 
readily available applies. I am not aware of an embodiment of the Neumann tile roof 
batten conunercially available in the United States. Cor- A- Vent strip vent products have 
been readily available throughout the United States since before 1998. A person would 
be motivated to combine the Cor-A-Vent strip vent with the Neumaim batten as part of 
seeking a readily available product to use as a draining and venting roof batten in 
accordance with the principle stated above. 

Other Combinations - At least one of reasons discussed for the combining the Cor-A-Vent strip 
vent with the Neumann roof batten, would also apply as motivation for a person having ordinary 
skill in the art of tile roofing at the time of the '193 invention to combine the Cor-A-Vent strip 
vent product with the Vasquez grooved roof batten (Patent 5,471,807, Vasquez); or to combine 
the roof Morris '095 roof ventilator product with the either the Neumaim or Vasquez venting 
and/or draining batten; to achieve the ventjag^d draining batten invention of claim 2 of the '193 
patent. 

Dated: January 17, 2006 
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ROOF BATTEN Tbe pjssages defined m»y extend generaJly transversely to 

CROSS-REFERENCES TO R Pr ATPn ?• '"P*""''"'*' ^ °^ ^he spacer and may allow infiltrated 

™L,SnS l^q"'* to drdn.heretha,ugh, thereby prcventiagaocumula. 

APJ-LlCAnONS of i^fi,^,,^ Tbe spacer may further include 

This application claims priority under 35 U.S.C. 5119(e) * ' generally planar first ply aud a convoluted second ply 

10. >nd hereby incorporates by reference, U.S. Provisional «>opcr*<ing to define (he njulliplicily of passages. A plural- 

AppUcaUon No. 60/112,597, filed Dec. 17, 1998. P''« ^'^ « generaUy convoluted second ply may 
be present. The second ply may include a muiaplicity of 

FIELD OF THE INVENTION cross-plies extending between the first plies. The spacer may 

BACKGROUND OF THE INVENTION ^"""^ weldmg, infrared bonding, other methods known to 

IS the art, or any combination thereof 

fasteoers; such as nails or staples, driven through the b«Uens through lujuios lo ortm mere- 

overiaynwnt. S^pmtioa betwecnVttes «d owrftSt fa S.^'S ^^"^ '"^"^ 

oeocsary to ensure that water infiltrating lh« tOesWo (he E?J^,^,"^'^'.''^."!f"„'^''^^^ 

felt paper evtpottles quickly. If w«ler faolherX ^T',.*^ • """HlpMty of lir 

to or p^^l. the^UylKteSSKu S!^? ^«»«««f««-, P««.ge. nuy e«!»d 

PH>«r and pe,»tr.tc the roof *ddng. theSJ?ot«S » S^'^rf^^SfTSSSliS 5 K"*^*!"" «!» bttteo 

ett«fagdeteri(*.ttonofthe,oofdS«SZi^^ "Uow toUttjtrf Bq^ 

fiunowo*. When hodanld b^bi^^TSS^ ^J^SL^J^ ^^^^^ ^ ^ *^ 

nppernslopesidesorthebattens. thereby potertSS- wLS^ ^^J^'^ *!T? !^ P"^' 
roofdelerioration. ' 3, |«^f^y tana»l«By to the loof • Uo^ 

. I^P»viousIy««d,o.ve.«oraimlnlA««Iik^ '^^ 
of <leteriontioa to Cite loofc due to wtlpr poolitig tnd "'^""^ 

BRIEFDBSqUPnONOFTHBDRAWlNGS 

bticwis. These ineans hive been lii8Blyii*ffiMiav»«nd hive * ^^O-l'stjw^pectivevlewofiRiofofllieptfarirtwjai 
oaw Klded to the expense ind lime necesiv ««)ualer^mien«ystemlnsullid .lheteon; 

iosUlitioaiswelL ^ HO- 2 fa • l»«|«tive view of one imbodiiaeirt of the 

As depicted in HO. 1. foof 20 his installed Iheieon «'««enof this Invienlloo; 
counter batten system 22 of the pnof ait Cbunter batten „ HO. 3 fc an end view of Ibe batten of HO. 2: 



installed atop wiUcal battens 24 at iacfagadctecmlned by " . * «oss<ectioiial viey of ■ diW 

IhetUmeaslaotof tfietikatobe^laflelWt^^te ««*°*«««^<^*«''*JW»«f <J»«»««a»ofHa2j 
batten •j«em 22 is somewfaal effKtiro in e&fflhialiaK H0.7istplaavicwdf acbeetof oonntaledfflaleiiil 
pooled wslai^ the expense and Une naniced «o s"lKUefiirfiNiniBgdiebatienof HaS; 

ouaterbatiea^yitem22i$ofkenprohaiiii»e. „ no^«fa«si<fefIiavlmrof tfaBafaeetoCno.TWii^ 

IbeieitliKnaiwedfiiradeviaeflrintjfiagBaterialiiUGii asseoMed isto llw batten of no. 2 after tuoS 

paoes tOe* Crom .widcrUying raofiog and Untetml nam been deflaedAocfa; 

SUMMAWOFTHBINVDinON HO.a<mai6iooroCHO.f. 
towatfan afadiniiall r iiiMte Hi,..«w».t}^ OBUIUD insCRIPnim OF 1HB DRASVINOS 
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^^!^^^!f?„ "J" u'"" ^^""^ '^"^'^"'"eb. . gclines 90. Hingclines 88 »rc defined t>y exlendiog a sbt 

J^,e^, ! «f.''"8«- Tlcsc oomplimeaury geaer.Uy tloog a Unc 86 acd parallel (or ?,eraUy 

^To^^l T^ rV^'^ '^ZT' '^'"'^ °° ""^^'^^y) «o <*"«b 58- sli' «:rtcads Lu|h planar 

oofs 00 which bauen_30 .s .o^UUed. While one or more ply 54 and convoluted ply S6, thereby leaving planl ply 52 

layers 34 arc conIemplal<=d to be wlhin the scope of this s inUct. Hingelines 90 are defined by extending a sUt eeaer- 

Z?T^uJ£"!:^Ta 7^'"\* P'T-'-i"*' "^'^^ . Uoe 86 and generally parallel to hingelinL 88. 

w .5^ to each other by sud. means as The slit extends through planar ply 52 and comToluled ply 

f,^^^.,^- °;''«/»5temng owans which may be 56. thereby leaving plaaar ply 54 intact Intact pUcar plies 

used include hot ..r weldmg (or other fastening meuis using 52 uid 54 are thus used as binees and batten 30 is aseffi 

staples, glue, or other methods known to the art. manner depicted in FIG 8 

FIQ^A '"^^^^f "^^ nick-scoring technique is an alletnativc hinge- 

plies 52 and 54 and oonvohued ply 56. Coovolnted ply 56 issued to Kasoer et al on Mar 10 199i rhr^ i^^vl^^ta!.,' 
I^f^^%!i^^-^{^o,^o4l^ " of «hicb^hercS;l«S^i°;i'g'^^^^^^^ 
SneS^^S^ 54 ,0 define a n.ultiplicily of air oick.soorineteclnu<p;. lines 86 indudeasc^ofgen^^ 
channels 58 Iherrf^n. perfbntioas. E«l, perforation substantially 

/nother embodiment of hyer 34 is dt^icled in HO. 5 Uuwgh plwar plies 32 and 54 and oonvohited ply 56 
generaUy as Uyer 60. Layer 60 includes planar plies 52 and Substantially inUct portioos of planar pUes 52 and 54 and 
54 tod second ply 62. Second ply 62 includes a mulUpUcity ^ coovolutedply 56 remain between perforations. Lines 86 are 
of aoss-pUes 64. Oross^ilies 64 extend generaUy perpen- ihusiy formed into binges and thereby define layers 34 
(or otherwise transversely) between planar pUes 52 Lay«ra 34 may be Z-foMed along lines 86 in a manner 
and 54. Thus, planar plies 52 and 54 and second ply 62 nibslantUUy resembliag HO. 8 lo assemble batten 30 
oaoperale to define a muUipliciiy of ciiaimels 58 Iberebc- Still another hiogHix^ ledmique indudfs fonnine 
™ completely isepinled byecs 34 and hinnbly conned 

Refefriog 10 FIG. 6, yet another efflbodimenl of Uyers 34 tr^aeem Uyers 34 with a pUable adhesive member swdau 
IS depicted generally as four Uyers 70. Each layer 70 tape. 

includes planar pfy 52 and convoluted ply 56. Flanu and Oiannels 58 extend generaUy peipendiculady or other' 
oonroluted ptos 52 and 56 are bonded lo (or othenrise „ wise tnnsveBely. to Io^itudinaI^^S^36 oSS 
^^V:^^ o6er to define a cmltlpUcfty of «h«,. *> oox fidly descrinxi KfcSto, M fa hSdfa^S 
^^^^^^iTtlH^I^,'^^^'^} rfIytefaoat.I«««oaa,^Chan«ls5KbS»'S^ 
owiTOluted plies 56 a^ witer lo drata flieiediroufih, preventing wateTTOBn^ 

pHalyofdianneIs58lh«rebc«w«en, enabling air exchange once tileSk or oSrsimilttm^^ 

These embodunems of hyecs 34 iodode a conugated „ arelnstalled. 
?^fflL'"*!2!!i'1i:^^!?^ ***** fEprepri-e AsdepfcledinFIO. 9. »of 100 fadadesovedayneatm 
f«6c«ftB^.ttdoflMbetweena^ installedovtradeciiiigmeniberasdescribedaboSlteBS 
i»^SI^!f'i25'^2'^i*^**"*"«»^*^ 30ai»fixedtoioo£lflOfagen6nUyparaIleltowsl04.ltow8 
V^^^^^^OU>AS^,maMaatM!ia.Tb^ dope of roof 100. Tto distance between^Sw »4 fa 
V^^^f>>i^i«*ac*'^AMLA3ii^3iwm- * dW^ninodbythediBKaaiZStofflS^otel^^ 

^^f^,^^}^^^^^'^^^^^^^^^ B«rf.e««*tttltelir««S«ilwS^ 

«bo« 734X^ degrees F, a«l may also merit t label of lOO. dunoeb 5> of batten^ 30 sem as md^ 

Itefan^ton<B.7and«,«xeii»IairsbeetWmvbc evapcntiooirffafilttdiiigwiiec r— ~— « 
ExwipUxjr loof btoea 30 ma, be about f« fadK. fa 

«to«Kanaj«^5«x»teIi^34aie On^foaakA^tS^nSl^iSSUr^ 
^^J^t!?^?*S?*^ Pat No. «idpBW*w«eraMBaXta5X£7S 

iKwponJed by le&tcocc b of«ifafaSifa<«dy.mnf,««A*^^Z^ 
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S^ln^J^n ""^ • "^^ °f 5. in which Ihe layers are slacked 

invtalioowiU not rol, warp, or absorb water as do maay of and fastened together "siacxea 

iO^^cl^l^.T"""^"^^ ^"?' °f fi-rthercomptisiag means for 

30 ftirtberelmi^ales excessive naJprolriisiOD through ro^^ f«tenmg the layers together. gleans tor 

covenngs, whidi can also promote water penetration and 5 12 TTk t,ii(en nf M,™ in • a.- u .u , 

roof damag.. Roof batten 30 of this inveitioD may also f JLd^,e*2- bv J.^^ ' 

enable, subsunlial decrease in Ume and expense neissary a^^Jl 7 • * 

to iflslall.. tOe roof as compared to Uthc^,aUen systems of , . ' ?f 5 " ^^"^ 

Ihe prior art. Because one embodiment of roof batten 30 . . *^ fasteners selected from the group 

ioclttdes a plUble. yel resiUeat lesto, tile breakage during jo of staples, glue, hot air welding, stitching, tiltra- 

insliilation is reduced when woricers step oaioslaUed tiles weldmg, infrared bonding, and any oombinalion 
Other benefits of utiliiing batten 30 include elimination of 

waste and wood splinleis during instaUation. Exemplary ^ '^^^ "f installing a tile on a roof with a slope, 

battens 30 also weigh less than wooden battens. In contrast comprising the steps ofc 

'".1°^..''**!""' ''^leos 30 arb easily cut to desired lengths js providing firet and second battens, each batten comnrisins 
witt utility kmves. it least oqe layer of a material comprising toiiS 
Because numerous modifications may be made of this second plies defining, t multiplicily of air passages 
invention without departing from Ihe spirit . (heieot the therethrough, the passages extending genenUy trans- 
scope of the mvenUon is not. to be limited to the embodi- vetsely to alongltudinii axis of the batten: 

Vhal is claimed is- generaUy parallel and extend generaUy horizontaUy to 

I A tile RK>f system, comprising: the loof slope; and 

aa ovcrUyment; 25 G»ag the lUe atop Ihe first and second battens. 

a Uk; and ^ <»f cWm H in which the taycr comprises 

Md '^^Jiy, the first and secood pliesSopep- 17. He method of eUfa W, in svlifoh Ihe Uy«ns further 

attogtolfcfine.muWplichyofpassM!* comprise o»«s fi,r fiadng said Uye«taa^d^«K 

pweranyiransversely toaloogattdlnalaxisof ihe sUpf ""T* . »«ac6a iwaiwn 

■j-n^^^ ,^ ■ ^ MHje method of daim 17, In which the fixing means 

Z Ihe batten of daual. hi whidi the second p ly indudsa. « faichides sliicUng. "«iis means 

^Trbt batten *frf.5™ « I, «i.t^ . . • ^^■^'P*^*>f^'*^^y^P<>^^*>t*mea*t^ 

by aj^ exteodmg through Ihe aectxid ply «rf one of the geoenliy In^eody to Vfc&nU^rf lto»«f 

-•SS?-. thelaywstoenedicKetherbystilchhitwfiaoe^ 



I^«elh«^«ep««o«.lhefi«thfagelh.6^ „ ,p«xrlonS««K*. ^^^^''^ 

SrLl2:'SL*!S°2l"S*^-.*^^^**«*^ fag««I«c3tledofwofiii«leiU«dcoiimafliKtphic^ 
^eiidhigd»U8f.lbeolbetoflhcflatflieiiiidifae«ecoQd i>ttl»Aei.nmpkU»rKPmMlAicnSZ^^^^ 




<>wvw«v •epHwea Ufm utieaea logclber tar . 

M ptr eoopenlng «Ui Oh fiat to defia» a 
' « P»«e<. I>» |tt«8a akad^ geoenll^ 
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